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ABSTRACT

The expanding deployment of algorithmic systems within arbitration signifies a
paradigm shift across modern dispute resolution. Moving beyond administrative case
handling into predictive tools and automated draft generation, digital mechanisms
increasingly execute tasks historically entrusted solely to human adjudicators. Al-
though advocates cite enhanced procedural speed, lower expenditures, and decision-
making uniformity, this shift creates significant legal and normative tensions—most
notably concerning transparency, liability, and the underlying legitimacy of auto-
mated determinations.

This study critically evaluates the structural opacities inherent in automated dis-
pute resolution mechanisms, concentrating on the “black box” dilemma where com-
plex algorithmic operations remain unexplainable to participating litigants. We argue
that such procedural obscurity poses a direct challenge to core procedural safeguards
and due process guarantees, which form the normative bedrock of private adjudica-
tion. Furthermore, the analysis scrutinizes existing responsibility structures under mu-
nicipal and international frameworks—including the UNCITRAL Model Law alongside
key institutional regulations—demonstrating their present insufficiency in mitigating
technology-specific risks.

Employing a combined doctrinal and comparative research design, this study exam-
ines evolving regulatory paradigms globally, including the European Union’s Artificial
Intelligence Act and recent institutional directives, to formulate a rights-based gover-
nance framework for algorithmic integration in dispute resolution. Ultimately, the
paper demonstrates that transparency and interpretability must function as manda-
tory procedural prerequisites, proposing compulsory notification regimes,

BACKGROUND

set of procedural protections, known as natural jus-
tice or due process, including the right to have equal
opportunity of being heard, the right to a reasoned

award, and the assurance that the decision-maker is

Traditionally, arbitration has enjoyed a unique role in ~ independent and impartial. These procedural rights

resolving disputes between merchants, and more re-
cently, investors and consumers, because of its flexi-
bility, party autonomy, confidentiality, and the ability
to enforce awards in light of instruments like the 1958
New York Convention.! The legitimacy of the private
adjudication process has historically been based on a

'United Nations. (1958). Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York Convention).

are no small part of what makes arbitration legitimate;
rather, they represent the normative basis of arbitra-
tion, the reason the courts can recognize and enforce
these awards despite being subject only to very limited
judicial review.

In the last ten years, Al has shifted from being a
marginal player in the administration of arbitration
to playing roles traditionally reserved for human ar-
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bitrators and counsel. Arbitrators and arbitration in-
stitutions have started using Al tools for document re-
view and e-discovery, for making predictions about the
likely outcome or quantum of the dispute, for case and
scheduling management, for legal research and prece-
dent finding, and in advanced applications, even for
drafting portions of procedural or substantive awards.
ODR providers who handle high volume, low value con-
sumer and e-commerce disputes have gone yet further,
relying on algorithmic systems to screen complaints,
suggest ranges for settlement, and make decisions in

some cases.2

The motivation for this development results from
actual and documented challenges facing the arbitral
system, namely, high costs, prolonged delays, inconsis-
tency in the decisions made by different tribunals, and
increased numbers of low-value cases that render tradi-
tional arbitration unaffordable. Proponents of using Al
in this context emphasize the ability of algorithms to re-
duce costs, accelerate decision-making, increase consis-
tency by reducing idiosyncrasies of individual arbitra-
tors, and expand access to dispute resolution for finan-
cially disadvantaged participants. It would be wrong
to underestimate the importance of these positive as-
pects since they do not form the focus of the current
discussion.

However, conferring decision-making or quasi-
decision-making powers on algorithms raises certain
legal and ethical problems which are not addressed by
arbitration law. In the first place, one can name what
is called the “black box” problem, meaning the inabil-
ity of many modern Al systems to provide a clear ra-
tionale for their decisions since they use opaque algo-
rithms of machine learning or deep neural networks.
In cases where such an algorithm impacts the final out-
come in one way or another (for instance, by evaluating
evidence, ranking arguments, or preparing a decision
which the arbitrator later endorses), it becomes impos-
sible for the involved parties and the courts to under-

stand the reasons for this particular decision.?

The other problem connected to transparency is
that of accountability. Humans involved in arbitra-
tion are held accountable through their duties of dis-
closure, codes of conduct, challenge mechanisms and,
ultimately, potential liability.* By contrast, algorithm-

*Faegre Drinker Biddle & Reath LLP. (2026, February). Use of
Al in arbitral institutions.

*Wolters Kluwer Arbitration Blog. (2024, August 23). Arbitra-
tion tech toolbox: Al as an arbitrator: Overcoming the “black box”
challenge? https://legalblogs.wolterskluwer.com/arbitration-blog/
arbitration-tech-toolbox-ai-as-an-arbitrator-overcoming-the-bla
ck-box-challenge/

*https://www.ciarb.org/media/bpndtcgu/guideline- on-the-use

based systems and their vendors or implementing insti-
tutions have not yet faced a comparable accountability
framework. In the case when an Al-based tool signif-
icantly contributes to the award it is quite difficult to
say who bears responsibility for the contribution: the
arbitrator, the institution which contracted the service
or the developer of the technology. The current legal
instruments like the United Nations Commission on In-
ternational Trade Law (UNCITRAL’) Model Law on
International Commercial Arbitration and the institu-
tional rules of such major institutional arbitration cen-
tres as the International Chamber of Commerce, the
London Court of International Arbitration, and the Sin-
gapore International Arbitration Centre were written
without any consideration of the algorithmic decision
support and as such do not provide any provisions in
regard to disclosure of the use of Al testing or auditing
of such tools and the standard of human supervision
required for the adoption of an Al-supported award.’

In general, all three above mentioned issues lead to
one further issue of fundamental importance: the legit-
imacy of the Al-supported award. Legitimacy of the
adjudication is not just an ability of enforcement, it is
a sociological characteristic of the procedure that rests
upon the faith of the parties and society in the fairness
of the process and the involvement of reasoned argu-
ments in the dispute as well as in the human authority
standing behind the outcome.® In the situation when
parties cannot understand or investigate the ground of
the decision made with the help of the black box al-
gorithm and there is no accountability mechanism of
possible errors or bias contained within this algorithm
— the legitimacy of the whole process is genuinely at
stake despite the ability to enforce an award.

The paper takes a position in the contemporary dis-
course of academic scholarship. This discourse builds
on the premise that the key question at this stage is
not whether artificial intelligence (‘AT’) would be used
in arbitral proceedings but how its use could be rec-
onciled with the processes and values of arbitration as
an acceptable alternative to litigation. The present re-
search revolves around a detailed analysis of the appli-
cable legal norms and comparative study of regulatory
approaches with a specific focus on EU Artificial Intel-
ligence Act and guidance issued by arbitral institutions
and professional associations. The aim of the analysis
is to determine whether existing frameworks provide

-of-ai-in-arbitration_updated-sept-2025.pdf

Norton Rose Fulbright. (2025). The Chartered Institute of Ar-
bitrators’ new guidelines on use of Al in Arbitration.

®ADR Institute of Canada. (2023, March 2). Artificial intelli-
gence and arbitration: A perfect fit? https://adric.ca/artificial-intel
ligence-and-arbitration-a-perfect-fit/
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adequate regulation and, in their absence, to develop
reform proposals based on a concept of due process in
terms of human rights protection.

The importance of the question is enhanced by the
variety of arbitral practices emerging through adop-
tion of Al First of all, there are complex, fact-intensive
disputes involving predictive analytics and Al-assisted
drafting tools used in international commercial and in-
vestment arbitration by resourceful arbitral institutions
and law firms. By contrast, high-volume ODR services
dealing with consumer, e-commerce and small claims
arbitrations are subject to commercial pressure and use
automation because of its lower cost compared with hu-
man review. In the latter type of cases, the problem of
risk discussed herein is especially pronounced because
the economic necessity of minimizing the amount of
human review is the greatest where the parties have
neither the money nor the legal expertise to challenge
an incorrect and opaque result. Thus, an Al regulation
framework in arbitration should take into account this

divide.

OBJECTIVES

There are five interrelated goals which will be pursued
through this research. First, this research seeks to iden-
tify not only contemporary but emerging uses of ar-
tificial intelligence during the arbitral process, distin-
guishing between administrative or supporting uses of
the technology, such as case management and schedul-
ing, on the one hand, and more substantive or quasi-
substantive ones, such as predictive analytics to facil-
itate settlement discussions and tools for the prepara-
tion of awards whose outputs the arbitrator can accept
with little further editing, on the other. The distinction
is considered important since the legal risk of using AI
is directly related to the level of its influence on the fi-
nal result.

The second goal is to analyze the black box problem
as a legal, not only technical issue. The paper will an-
alyze how the lack of transparency affects algorithmic
decision-making processes and interacts with the legal
requirement of natural justice, specifically with the re-
quirement of hearing and reasoned award, and whether
an award prepared through an opaque process satisfies
those requirements even if the human arbitrator put his
signature on it.

The third objective of the paper is to conduct the
analysis of available legal accountability mechanisms
established by national and international arbitration
laws, as well as arbitral institutions and the UNCITRAL
Model Law to see if these mechanisms are able to deal

with the issue of attribution of liability where an arbi-
tral mistake or bias was caused by the Al tool.

Finally, the paper intends to study regulatory trends
outside the realm of arbitration in particular the EU
Artificial Intelligence Act with its risk-based approach
to regulation and guidance provided by arbitral insti-
tutions and professional organizations in order to find
transferable concepts from this area of law.

Lastly, the paper aims at developing a governance
framework concerning the deployment of artificial in-
telligence technologies in arbitration based on the hu-
man rights principle of a right to transparency and ex-
plainability. The emphasis is laid on the principle of
mandatory disclosure, explainability of algorithms pro-
portional to the importance of the decision, algorithmic
audit and testing, as well as clear accountability of the
institution and individuals involved. The intention is
not to describe but to advance a normative thesis that
the transparency and explainability of the processes in
which arbitration uses AI tools should be understood
as a legal principle rather than best practice. Such view
finds its justification in the commitment to the due pro-
cess principles entrenched in arbitration law.

METHODOLOGY

This research applies a doctrinal and comparative
method enriched with interdisciplinary insights pro-
vided by literature devoted to explainable artificial in-
telligence from the technical standpoint where appro-
priate. The doctrinal method involves an analysis
of primary sources of law, including the UNCITRAL
Model Law on International Commercial Arbitration
and the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards; the rules of
major institutions. Such sources are analyzed for the
provisions regulating the use of technology, manda-
tory disclosure requirements, the standard of reason-
ing in arbitral awards, and the bases for refusal or op-
position to which the recognition and enforcement of
an award may be challenged on procedural and public
policy grounds.

The comparative analysis looks at regulatory mea-
sures and soft law guidance, even if they are not di-
rected at arbitration per se, but present general prin-
ciples of governance for Al systems, applicable to the
arbitral context. The European Union’s Artificial Intel-
ligence Act is analyzed with particular attention due to
its risk-based categorization of Al systems which im-
poses differentiated obligations depending on the pos-
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sible effects of the use of such a tool on basic rights’
thus providing a structurally convenient tool for think-
ing about different ways of regulating Al tools used in
arbitration from purely administrative to substantially
decision-making. Also, arbitral institutions’ and profes-
sional organizations’ guidance documents and working
papers related to the present use of Al technologies in
dispute resolution are analyzed to the degree they are
publicly available in order to understand the tendency
of practice development.

Additionally, in the course of the research, secondary
literature from the sphere of computer science and in-
formation systems related to explainable Al, algorith-
mic auditing, and limits of explainability of complex
algorithms is considered. While this literature does
not serve as an independent empirical basis for this
research, it helps to determine how to analyze the is-
sues of law in terms of the possibilities of technology,
namely which kinds of explainability of Al algorithms
are technically possible and hence reasonable to im-
pose as a legal obligation.

Due to the confidentiality concerning the risks and
uncertainty associated with the use of Al technologies
in arbitral cases and lack of public information about
how institutions practice, there is a lack of empirical
information regarding how institutions utilize the tech-
nology. Therefore, it should be noted that this paper
does not aim at providing an empirical analysis of the
utilization of Al today. In this regard, the information
gathered through institutions’ public declarations and
pilot projects as well as practitioner opinions was used
in order to produce a reasonable representation of how
this technology is used. This limitation is considered
significant and will be discussed further in the con-
clusion along with suggestions for empirical analysis
when institutions become more transparent, which is
one of the suggested reforms.

This paper is not based on the juristic approach ac-
cording to jurisdictions but it is structured in a way to
highlight the interconnections among these three con-
cepts by following the logic from transparency to ac-
countability and then to legitimacy.

RESULTS

Tartificialintelligenceact.eu. (n.d.). High Level Summary of Al
Act. Future of Life Institute. Retrieved July 2, 2026, from https:
//artificialintelligenceact.eu/high-level-summary/

Al’s Black Box Problem and the Right to have a Reasoned
Award

Foregoing analysis reveals that the main problem of
transparency of Al arbitration is not connected with
using artificial intelligence as such but rather with
unique features of existing machine learning architec-
tures. Rule-based and strictly statistical methods which
were traditionally used to aid litigation allowed for
identification of the chain of logic that led to the par-
ticular result. However, deep learning machines, in-
cluding language models currently used for drafting as-
sistance and legal research, operate in a way that in-
volves millions and even billions of weighted parame-
ters which do not correspond to any single human logic
chain. Although post hoc explanatory tools may pro-
vide for some sort of justification, they usually do not
reflect the actual algorithm process. While this distinc-
tion between rule-based and deep learning tools is well
recognized in technical sources, it still has not found
proper reflection in arbitral practices and doctrines.

This point is important because a right to reasoned
award, being intimately linked to the right to be heard,
is not satisfied by the mere issuance of a document that
appears to be a reasoned award. Doctrinal criterion for
satisfaction of the right includes real consideration of
the arguments and evidence provided by the parties in
order for the parties to understand why they won or
lost the dispute and, accordingly, be able to challenge
the award on certain grounds. If a considerable part of
the reasoning behind the award is created through the
use of an opaque algorithm that is not understood by
the human arbitrator, the award will satisfy the form of
reasonable decision-making, but not its substance.

Accountability Gaps in Existing Arbitration Law

A comparison of the UNCITRAL Model Law, the New
York Convention, and other institutional rules reveals
that none of these texts includes provisions dealing
specifically with Al-related accountability.® The provi-
sions of the UNCITRAL Model Law and the grounds for
refusal of enforcement of awards under the New York
Convention, including grounds related to the inability
to present one’s case and the public policy grounds,
can be understood broadly.’ In theory, such provisions
may be used against an award affected by AL however,

8United Nations. (1958). Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York Convention).
https://uncitral.un.org/en/texts/arbitration/conventions/foreign_a
rbitral awards

*Wolters Kluwer Arbitration Blog. (2026, April 11). Can Al as-
sisted arbitral awards survive enforcements under the NY Conven-
tion? https://legalblogs.wolterskluwer.com/arbitration-blog.
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their application to Al-related issues is not yet clear and
requires interpretation. Additionally, there is no insti-
tutional rule reviewed herein which provides for any
separate duty on arbitrators and arbitral institutions to
reveal whether Al technologies have been used in the
preparation of procedural decisions or awards, nor are
there any institutional rules that provide for any stan-
dard of independent review which an arbitrator would
have to meet before using Al-generated material.

Such a discontinuity results in a diffusion of respon-
sibility identified by the paper as the main problem of
accountability in current practice. Four sources of ac-
countability are discussed: the arbitrator, the arbitral
institution, the AI provider, and the parties who may
have agreed to use Al assistance or asked for such assis-
tance. According to the law, the formal responsibility
for the award lies with the arbitrator who signs it. How-
ever, formal accountability is inconsistent with a sub-
stantive accountability mechanism if the process is ei-
ther not disclosed or not disclosable — for example, be-
cause the arbitrator was unaware of the extent to which
AT tools procured by the institution were used. As for
the institution, it is usually not accountable for the con-
tent of awards because such a responsibility lies with
the tribunal while the institution controls the procure-
ment and use of the Al tool. Providers of the tools work
under commercial agreements with the institutions but
not under public law duties or the responsibilities of the
arbitral law towards the disputing parties. The disput-
ing parties do not have the means to demand disclosure
or assessment of the tools used by the institution or the
tribunal.

Regulatory Developments: The EU Al Act and Institu-
tional Guidance

As such, the European Union’s Artificial Intelligence
Act may serve as the most sophisticated regulatory
framework presently existing regarding the regulation
of Al systems affecting legal rights. The risk categoriza-
tion scheme of the Act, which distinguishes between
four types of Al systems, including unacceptable-risk,
high-risk, limited-risk, and minimal-risk systems, each
of which is associated with respective obligations, may
be regarded as structurally transferable to arbitral con-
text,!0 even though falls within the scope of applica-
tion of the act and the systems involved in it pose seri-
ous unresolved jurisdictional issues not falling within
the purview of this paper. An Al system used to af-
fect the decision of a dispute might be classified as a
high-risk system, which would impose certain specific

Yartificialintelligenceact.eu. (n.d.). Retrieved July 2, 2026, from
https://artificialintelligenceact.eu/high-level-summary/

requirements relating to risk assessment, data gover-
nance, technical documentation, human supervision,
and post-market monitoring. These obligations would
coincide with the identified gaps of transparency and
accountability discussed above.

As for the guidance provided by arbitral institutions
and organizations, it should be noted that they are at
a relatively early stage of development and do not pos-
sess binding character. They reflect a general consen-
sus on certain soft-law principles, according to which
parties should be notified about the use of Alto assist in
creating submissions and procedural documents;; arbi-
trators will remain responsible for the awards regard-
less of their reliance on Al assistance; confidentiality
and data protection obligations apply to data handled
by AL Nevertheless, it can be seen that the principles
mentioned have a declarative character since no ma-
jor organization has adopted any mandatory disclo-
sure obligations, algorithmic audits, and human super-
vision standards enforceable through the set-aside pro-

cedure.!!

Toward a Human Rights-Centered Governance Frame-
work

In contrast to prior analysis, in this paper, we propose
a framework of governance with four key pillars. First,
it is mandatory disclosure. Parties should know prior
to the start of proceedings about any Al tool used for
managing case, assessing evidence, or drafting proce-
dural orders or award. We measure materiality by its
impact on the result of proceedings, not administrative
convenience. Second, we propose a system of gradu-
ated explainability where the level of explanation of
the Al tool output correlates with its decisional weight.
For example, there is no need in explanation of purely
administrative tools, however, for tools that have ma-
terial impact on finding of facts, assessment of credi-
bility, or legal conclusions, we would like to require
a level of explainability that will make it possible for
the arbitrator to independently verify output, and in
case of challenge, for courts to be able to reconstruct
it. Third, there is a necessity of algorithmic audit and
testing where Al tools performing tasks with high deci-
sional weight are audited and tested on a periodic basis
for accuracy, consistency, and absence of bias, and then
summarized information about these audits is shared
both with institutions and in some form, with the par-
ties based on audit and post-market surveillance provi-
sions for high-risk category from the EU AI Act. Fourth,
we define institutional and individual accountability

"Stockholm Chamber of Commerce. https://sccarbitrationinst
itute.se/en
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where arbitral institutions will be responsible for pro-
curement and monitoring of Al tools used in their pro-
ceedings, while arbitrators will remain accountable for
their independent verification of any material Al out-
put.

In this regard, this paper makes an attempt to of-
fer a human rights-based argument in favor of the pro-
posed approach rather than an exclusively efficiency-
oriented justification based on the idea that these rights
are not means but rather constitutive elements of le-
gitimate decision-making processes. Under the pro-
posed approach, obligations of transparency and ex-
plainability are not regulatory constraints to be re-
duced to a minimum but important legal requirements
comparable with already established principles of due
process. Hence, this paper argues that obligations of
transparency and explainability are things to be regu-
lated by institutional rules and further interpretation
or amendment of instruments such as the UNCITRAL
Model Law.

JURISDICTIONAL DIVERSITY AND JUDICIAL
REVIEW

The paper suggests a number of differences in the way
in which courts are likely to deal with challenges to
arbitral awards concerning the use of artificial intelli-
gence even though there is a small number of reported
cases in this area. The jurisdictions that adhere to the
more liberal approach to the ground of public policy
used to refuse to enforce awards are in a much bet-
ter position to review Al-related awards as are jurisdic-
tions that conduct thorough investigation into whether
the parties really had an opportunity to present their
case. In turn, jurisdictions that restrict the use of these
grounds because of the finality of arbitration are less
likely to investigate Al-assisted awards.

Such a difference confirms the thesis of the paper ac-
cording to which reform must be achieved via modifi-
cation of the institutional rules and even via collective
interpretation or amendment of the Model Law, but not
via piecemeal case law development, which is often re-
active and inconsistent. Institutional rules tie down ar-
bitrators, and thus arbitral awards made by the latter
are bound from the start with their duty to disclose, ex-
plain, and audit information. In this way, reliance on
ex post judicial review, which is unpredictable and de-
layed and thus may not save a party who did not get a
hearing, is avoided.

CONCLUSION

Despite all the positive effects that the incorporation of
Al into arbitration processes may have, including effi-
ciency gains and enhanced access to justice, structural
problems of lack of transparency and accountability ex-
ist, which are not properly addressed by contemporary
arbitration law. The “black box” problem inherent to
the modern machine learning systems is not a techno-
logical problem alone, but rather the doctrinal one that
threatens fundamental arbitral principles of rights to be
heard and a reasoned award.

From the above comparative review, it becomes clear
that both the UNCITRAL Model Law and the New York
Convention, along with the rules of major arbitral insti-
tutions, do not specify any Al-specific duties. This gap
results in a diffusion of accountability between arbitra-
tors, arbitral institutions, and vendors, thereby prevent-
ing an identification of a party responsible for errors
or biases that arise because of the use of algorithms in
an award. At the same time, the evolution of regula-
tion outside of arbitration field, especially the European
Union Artificial Intelligence Act, along with evolving
non-binding guidance governing the use of artificial
intelligence by arbitral institutions, demonstrates that
concepts of practical governance such as risk-based
categorization, mandatory disclosures, and algorithmic
auditing are easily applicable to arbitration practice.

Based on the above discussion, this paper offers
a governance model based on mandatory disclosure,
graduated explainability, algorithmic auditing and test-
ing, and clear individual and institutional accountabil-
ity. This model assumes that transparency and explain-
ability are not only best practices but mandatory re-
quirements that correspond to the due process princi-
ples upon which arbitration was traditionally regarded
as a valid way to resolve disputes. Without such gover-
nance reforms, it is possible to expect an emergence of
awards that, while being formally compatible with the
current conventions on enforcement of awards, would
be substantively unrelated to reasonable human deci-
sions.

The limitations of the paper include the limits im-
posed by carrying out doctrinal and comparative anal-
ysis without empirical evidence concerning the prac-
tical implementation of Al within private arbitrations.
Future studies should consider carrying out empirical
analysis of the use of Al within different institutions
and types of disputes, and examine whether the imple-
mentation of any disclosure, explainability, and audit-
ing obligations is functioning properly at all. Compar-
isons between different jurisdictions, other than those
covered in this paper, particularly the examination of

DOI: https://doi.org/10.48165/msilj.2026.3.1.4

39



Sharma et al.

Maharaja Surajmal Institute Law Journal Vol.3(1) (2026)

the role of national courts when setting aside or en-
forcing arbitration awards due to procedural flaws con-
nected to the use of Al, will contribute to developing
the framework presented in this paper even more. De-
spite these limitations, the main argument made in this

paper aims to withstand in the face of future techno-
logical development: for arbitration to be legitimate in
the age of artificial intelligence, transparency and ac-
countability must be treated as mandatory rather than
optional elements of the arbitral process.
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